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Subj ect: 4™ M eeting for the establishment of a new South Pacific RFMO — EC comments

on Chair'stext of 26 July 2007

Dear Mr Mansfield,

Thank you for your letter of 26 July 2007 enclosing the second revision of your text, which we have
studied with much interest. We have noted that several amendments proposed by the EC in its Draft
Convention text of 4 May 2007 have been included in your latest draft.

In this regard, | would like to ask you to instruct the meeting Secretariat to make our Draft Convention
text available in hard copy for the participants, as some of them informed us they had problems in
finding it on the meeting website. | attach the document for ease of reference.

In relation to your new Draft, we consider that a number of key issues require further reflection by
Parti cipants, and these refer notably to the following issues:

Decision making

We remain of the view, aready expressed in my letter of 17 April this year, that the current draft text is
unduly complicated.

The Conference should in our view explore other processes for decision making which at the end of the
day are more likely to be acceptable to all Parties. Other options worth exploring in this regard are,
firstly, decision making by consensus (as provided for in the SIOFA Agreement or the Antigua
Convention of the IATTC), secondly, by majority voting coupled with a well defined procedure for
Parties to object the measures (as provided for in the NEAFC, NAFO or SEAFO Conventions) or,
thirdly, by a mixture of consensus as the objective, with a fall back to majority vote and objection
procedure.

Structure of the Organisation



We remain of the view that we should not complicate the management structure of this organisation
which is going to be dealing with only a handful of stocks. We consider that the creation of two
subcommittees would only complicate the work of the organisation and we find no rationale in the text
which will justify this structure. Rather, we see considerable complications with its implementation and
actual functioning which will be to the detriment of the organi sation.

Balance of interests between Parties

On this issue, the language used in the text seems to give preference to Coastal States on the issue of
“compatibility of measures’. With the wide range on interests around the table, it is excluded that any
approach on compatibility that would give precedence to either High Seas measures or Coastal State
measures, will be acceptable. The text must therefore provide for strict neutrality between these
interestsin order to meet the approval of all Parties.

This question also raises the issue as to whether the Area of Application should be limited to the high
seas or whether it should include also the EEZs. The duty to co-operate for the creation of new RFMOs
in the UN Fish Stocks Agreement applies not only to high seas stocks but also to straddling stocks.
Therefore, the area of application in other RFMOs include also the EEZs of the Coastal States,
although the management powers of the RFMO Commission for hon tuna resources are limited to areas
of the high seas.

Convention/Agreement and Secondary legislation

We believeit isimportant to ensure a good framework in the new Conventiorn/Agreement which allows
for an efficient and flexible RFMO. Therefore, we believe that we should not include detailed
provisions in relation to conservation and management measures in the Convention (your suggested
Articles 17-21). These types of provisions must have sufficient flexibility to adapt to changing
situations. Their inclusion in a text which would require ratification by all Parties if later modifications
were necessary, makes it an inflexible instrument. Conservation and management measures are best
addressed through the adoption of annual or multi annual measures, as in other RFMOs.

Dispute settlement provisions

We believe that that the provisions in the current text are insufficient. In particular, we believe that
mechanism for 'in house resolution' of disputes though the creation of an ad hoc panel should be
provided for in order to better cater for the different situations that might occur.

Amendment, ratification accessons etc

We believe that these provisions will require some further consideration in order to ensure consistency
in the approach taken. We do for example not believe it is logic that amendments to the Convention
should require the ratification by all States before entering into force, when the entry into force of the
Convention itself only would require the ratification of six Parties.
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Finally, we agree with you that the Conference as soon as possible should move into a more focused
and intensive working mode. Therefore we share and support your suggestion to convene a smaller
working group to begin working on specific issues.

We look forward working with you and other delegations at the up-coming meeting in Noumea.

| would be grateful if this correspondence is circul ated to other participants as soon as possible.

Yours sincerely,

"signed”
John SPENCER
Head of EC Delegation to RFMOs

Annex: EC Draft Convention text of 4 May 2007



EC Amendmentsto Chair’s Text —04 May 2007

Convention on the Conser vation and M anagement of Fishery Resourcesin the South Pacific Ocean -

Yo _____
|

ntroduction:
The Contracting Parties,

Committed to ensuring long-term conservation and sustainable use of fishery resources in the South Pacific Ocean, and to
safeguarding the environment and marine ecosystems in which the resources occur;

Recalling therelevant provisions of the United Nations Convention on the Law of the Sea of 10 December 1982, the
Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10
December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks
of 4 December 1995 and the Agreement to Promote Compliance with Internationa Conservation and Management Measures
by Fishing Vessels on the High Seas of 24 November 1993 and taking into account the Code of Conduct for Responsible
Fisheries adopted by the 28" Session of the Conference of the Food and Agriculture Organisation of the United Nations on
31 October 1995;

Recognising that under the above Agreements States have a duty to co-operate with each other in the conservation and
management of living resources in the areas of the high seas and, as appropriate, to co-operate to establish sub-regional or
regiond fisheries organisations or arrangements with a view to taking the measures necessary for the conservation of such
resources;

Taking into consideration that, in accordance with the United Nations Convention on the Law of the Sea of 10 December
1982 and general principles of international law, coastal States have, established exclusive economic zones within which

they exercise their sovereign rights for the purpose of exploring, exploiting, conserving and managing fishery resources upon
which fishing has an impact;

Recogni sing economic and geographical considerations and the special requirements of developing States, in particular the
least-devel oped among them, and small island developing States and their coastal communities, in relation to the
conservation, management and sustainable development of fishery resources;

Determined to cooperate effectively to eliminateillegal, unreported and unregulated fishing and the adverse impact that it
occur;

has on the state of theworld fishery resources and the ecosystemsin which th

Conscious of the need to avoid adverse impacts on the marine environment, preserve biodiversity, maintain integrity of
marine ecosystems and minimize therisk of long-term or irreversible effects of fishing activities;

MINDFUL that effective conservation and management measures should be based on the best scientific advice and the
application of precautionary approach and the ecosystem approach ;

Convinced that the long-term conservation and sustainable use of fishery resources in the South Pacific Ocean and the
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safeguarding of the marine ecosystems in which those resources occur may best be achieved by the conclusion of an
internationa Convention for that purpose;

Have agreed as follows:
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Article 1: DEFINITIONS

@
(b)

1982 Convention’ means the United Nations Convention on the Law of the Sea of 10 December 1982;

‘1995 Agreement’ means the Agreement for the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks of 4 December 1995;

() “Contracting Party” means any State or regional economic integration organisation which has consented to be bourd-
by this Convention, and for which the Convention isin force;

<«

(d)"Fishing entity" means any fishing entity referred to in article 1 paragraph 3 of the 1995 Agreement.

-

(e) 'Ared meansthe areato which this Agreement applies in accordance with article 4;

(f) ‘Code of Conduct’ means the Code of Conduct for Responsible Fisheries adopted by the 28" session of the
Conference of the Food and Agriculture Organisation of the United Nations (FAO) on 31 October 1995;

(q) ‘fishery resources’ means the resources of fish, molluscs, crustaceans and other sedentary species within the Area, but
excluding:

(i) sedentary species subject to the fishery jurisdiction of coastal States pursuant to article 77(4) of the 1982 0.83 cm
Convention; and , // B { Formatted: Bullets and
(i) _in so far asthey are managed by other international Conventions or Agreements, anadromous and catadromosts Numbering
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stocks as well as highly migratory species listed in Annex | of the 1982 Convention;

(iii) __highly migratory species listed in Annex 1 of the 1982 Convention, excluding sauries;,

) “Fishing activities” means harvesting fishery resources, processing operations of fishery resources, the transhipment

=

of fishery resources or fishery resource products, and any other activity in preparation for or reated to the harvesting
of fishery resources, including:

{i)__ theactua or attempted searching for, catching, teking or harvesting of fishery resources;
(ii)  engaging in any activity which can reasonably be expected to result in the locating, catching, taking or
harvesting of fishery resources for any purpose induding scientific research;

(iii) any operation at sea in support of, or in preparation for, any activity described in this definition, including -
transhipment;

(iv) theuse of any other vessdl, vehicle, aircraft or hovercraft, in relation to any activity described in this definition
except for emergencies involving the health or safety of crew members or the sefety of a vessdl;

(i)

activities, including experimental or exploratory fishing activities
(1) 'flag State means, unless otherwise indicated:
(i) aStatewhosevessds are entitled tofly its flag; or

iy
\
\

(if) aregiona economic integration organisation in which vessels are entitled to fly the flag of a member State of
that regional economic integration organisation;

(K) ‘IUU fishing’ means activities as defined in paragraph 3 of the FAO International Plan of Action to Prevent, Deter.
and Eliminate lllegal, Unreported and Unregulated fishing, and other activities as may be decided by the
Commission;

which they are part; thisincdudes diversity within species, between species and of ecosystems,

(m) “Living marine resources’” means all living components of the marine ecosystems, induding segbirds;

(n) “Nationals” include both natural and legal persons;

(0) ‘market Sat€ means a State which imports, exports, re-exports or has a domestic market for fish products derived

1
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(p) ‘port State’ means any State receiving fishing vessels in their ports including port offshore terminals and other -
ingtdlations for, inter alia, landing, transhipping, refudling or re-supplying;

(q) _ ‘regiona economic integration organisation’ means a regional economic integration organisation to which its
member States have transferred competence over matters covered by this Agreement, including the authority to
make decisions binding on itsmember States in respect of those matters;

either a seaor in port.
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Article2: OBJECTIVE

pursuant to article 20 of this
Agreement; |

‘[Formatted Table

Convention Area and in so doing, safeguard the marine ecosystems in which these resources are found,

,,,,,,,,,,,,,,,,,,,,,,,,,,,, \

L

o { Deleted: Agreement

Deleted: through the

implementation of effective
conservation and management
measures

1 In giving effect to the objective of this Agreement and carrying out decision making under the Agreement, the
Contracting Parties shall apply in particular the following principles:

(8 promote the optimum utilization and long-term sustainability of fisheries resources;

(b) base measures on the best scientific advice available and adopt measures to ensure that fishery resources are'|
maintained at levels capable of producing maximum sustainable yield, and rebuild fishery resources to the said levels;

(c) apply the precautionary approach in accordance with Article 6 of the 1995 Agreement;

(d) take due account of the impact of fishing activities on other species and marine ecosystems and in so doing, adopt
measures to minimize harmful impact on fishery resources and marine ecosystems;

(e

(f) takedue account of the need to preserve marine biological diversity;

the interests of developing States shall be taken into account, consistent with the 1995 Agreement;

(q)_prevent or diminate overfishing and excess fishing capacity, and ensure that levels of fishing effort do not exceed those

commensurate with the sustainable use of the fishery resources;

N

(R)_ensurethat complete and accurate data concerning the fishing activities within the area of application are collected and

shared in atimely manner among the Contracting Parties.

() _ensure effective compliance with management measures and that sanctions for_any infringements are adeguate in

(j) combat 1UU fishing and exercise effective contral in thisregard;

/

(k) pollution and waste originating from fishing vessels, discards, catch by lost or abandoned gear and impacts on other
species and marine ecosystems shall be minimised.
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17, 2006, which records that “the meeting discussed an indicative outline of high seas area for the proposed RFMO (refer
Annex |l of SP/0V/Inf3revl) as follows:

the western boundary of the proposed South Pacific regional fisheries management organisation should abut the
eastern boundary of the proposed Agreement area to be established under the Southern Indian Ocean Fisheries
Agreement;

the southern boundary of the proposed South Pacific regional fisheries management organisation should abut the
northern boundary of the Agreement area of the Commission for the Conservation of the Antarctic Living Marine
Resources (CCAMLR);

the eastern boundary of the proposed South Pacific regional fisheries management organisation should abut the
outer limit of the economic exclusive zones of  South American states,

the northern boundary of the proposed South Pecific regional fisheries management organisation should not be
delineated until the meeting had discussed fishery resources to be managed, the regulation of high seas enclaves
within the proposed areaand had received further scientific and technical information”]

2 Nothing in this Agreement shall constitute recognition of the claims or positions of any of the Contracting Partiesto |- -

this Agreement concerning the legal status and extent of waters and zones claimed by any such Contracting Parties.

Article5: THE ORGANISATION «

1 The Contracting Parties hereby agree to establish, maintain and strengthen the South Pacific Regional Fisheries
Management Organisation “the Organisation”, which shal carry out its functions as set forth in this Agreement in order to
achieve the objective of this Agreement.

2. The Organisation shall consist of:

(a) aCommission;

(b) a Scientific Committee, a Compliance Committee, a Finance and Administration Committee, as subsidiary bodies, |- -1

and any other subsidiary bodies and sub-committees that the Commission may establish from time to time to assist
itinitswork;

() a Secretariat.

3. The Organisation shall havea lega personality and shall enjoy in itsrelations with other international organisations

and in theterritories of the contracting Parties such legal capacity as may be necessary to perform its functions and achieve
the objective of this Agreement. The immunities and privileges which the Organisation and its officers shall enjoy in the
territory of a Contracting Party shall be subject to an agreement between the Organisation and the Contracting Party
including, in particular, a headquarters agreement between the Organisation and the host Contracting Party.

4. The Chairperson of the Commission shall be the President of the Organisation and shall be its principal representative.

5. The headquarters of the Organisation shdl be....... or at such other place as may be decided by the Commission.

3

Article6: THE COMMISSION

1. Each Contracting Party shall be amember of the Commission and shall appoint one representative to the Commission
who may be accompanied by aternative representatives, experts and advisers.

2. The Commission shall elect a Chairperson and a Vice-Chairperson, each of Whom mall serve for aterm of two years

Chairperson shall be representatives of different Contracting Parties.

3. Thefirgt meeting of the Commission shall take place no later than 12 months following the entry into force of the

. {Deleted: maritime jurisdictions ]

Deleted: 2., Where for the
purpose of this Agreement it is
necessary to determine the position
on the surface of the earth of a
point, line or area, that position
shall be determined by referenceto
the Internationd Terrestrial
Reference System maintained by
the Internationd Earth Rotation
Service, which for most practical
purposes s equivalent to the
World Geodetic System 1984
(WGSB4).1

1

[ Formatted Table ]

Deleted: an Eastern Sub-regional
Management Committee, a
Western Sub-regional
Management Committee,

- [ Deleted: international ]

- { Deleted: four years ]




Agreement. Thereafter the Chairperson of the Commission shall convene an Annual Meeting at atimeand locationtobe |- { Deleted: a
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a
b)

o)

identify conservation and management needs;,

keep under review the status of stocks and gather, analyse and disseminate relevant information on stocks;

assess the impact of fishing, and other human activities and, where appropriate, on living marine resources and
marine ecosystems;

develop measures for the conduct of fishing for scientific purposes; and

d)

e

develop rules for the collection, submission, verification, access to and use of data.

-
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4. The Commission, shall, when necessary, develop procedures which allow for measures including non-discriminatory

trade-rdated measures, to be taken, consistent with the international obligations of Contracting Parties against any flag
State whose fishing vessds participate in fishing activities in a manner that undermines the effectiveness of the
conservation and enforcement measures adopted by the Commission.

5. The Commission shall adopt, and amend as occasion may require, its rules of procedures, financial regulations and other
requlations required for the functioning of the Commission.
6. .The Commission may establish such subsidiary bodies and subcommittees asit considers desirable for the exercise of <. |

********************************************************************************* |
N

its duties and functions and guide their activities

Article8— THE SCIENTIFIC COMMITTEE,

\

2 Each Contracting Party shall be entitled to appoint one representative to the Scientific Committee who may be
accompanied by alternate representatives and advisers.

3 The Scientific Committee may seek expert advice as required on an ad hoc basis.

4 The functions of the Scientific Committee shall be to provide the Commission with scientific advice and
recommendations for the formulation of conservation and management measures for fishery resources covered by this
Convention, and to encourage and promote cooperation in scientific research in order to improve knowledge of the fishery
resources of the Convention Area.

In performing its functions, the Scientific Committee shall conduct such activities as the Commission may direct and

5
shall:

(a) _consult, cooperate and encourage the collection, study and exchange of information relevant to the fishery resources|

of the Convention Area;

(b) establish criteria and methods to be used in determining conservation and management measures;

(c) assessthe status and trends of relevant populations of fishery resources;

(d) analyse data on the direct and indirect effects of fishing and other human activities on populations of fishery
IrEesources;
assess the potential effects of proposed changes in the methods or levels of fishing and of proposed conservation
and management measures; and
transmit reports and recommendations to the Commission as directed, or on its own initiative, regarding
conservation and management measures and research.
(g) determine specific biological reference points above which the sustainability of afishery is ensured, consistent with
article 6 of the 1995 Agreement, and to ensure that when such specific biologica reference points are approached,
further measures are taken to ensure they are not be exceeded;

(e
(f)
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6 Incarrying out its functions, the Scientific Committee shall seek to take into consideration the work of other fisheries
management organisations, as well as other technical and scientific bodies.

7 Thefirst meeting of the Scientific Committee shall be held within three months of the first meeting of the Commission.

8 The Scientific Committee shall adopt, and amend as necessary, rules of procedure for the conduct of its meetings and the
exercise of its functions. The rules and any amendments thereto shall be approved by the Commission. The rules shall

include procedures for the presentation of minority reports.

9 The Sdentific Committee may establish, with the approval of the Commission, such subsidiary bodies as are necessary
for the performance of its functions. h

v

1 The Compliance Committee shall meet once ayear unless otherwise decided by the Commission.

A
2 Each Contracting Party shall be entitled to appoint one representative to the Compliance Committee who may be
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Commission with information, advice and recommendations on the implementation of, and compliance with, conservation
and management measures.

(a) _coordinate compliance activities undertaken by or on behalf of the Organization;
(b) coordinate with the Scientific Committee on matters of common concern; and
(c) perform such other tasks as directed by the Commission.

.

5 The Compliance Committee shall adopt, and amend as necessary, rules of procedure for the conduct of its meetings and
the exercise of its functions. The rules and any amendments thereto shall be approved by the Commission. The rules shall
include procedures for the presentation of minority reports.

/

4 In performing its functions, the Compliance Committee shall conduct activities as the Commission may direct and shall: |’

6 The Compliance Committee may establish, with the approval of the Commission, such subsidiary bodies as are’

necessary for the performance of its functions,,
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1 The Secretariat shall perform the functions delegated to it by the Commission.

2. The chief administrative officer of the Secretariat shal be the Executive Secretary, who shall be appointed by the
Commission according to such procedures and on such terms as it may determine.

3. Any employees of the Secretariat shall be appointed by the Executive Secretary in accordance with such rules and
procedures as may be determined by the Commission.

4. The Executive Secretary shall, subject to the general supervision of the Commission, have full power and authority
over any employees and employee-related issues of the Secretariat and shall perform such other functions as the Commission

shall prescribe.
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Article 11, BUDGET

1 Each Contracting Party shdl contribute to the Budget. The contribution by each Contracting Party shall be accordmg
to acombl nation of an equai basic fee, and a fee based on the totaI cach in the Conventlon Area of species cove”ed bv the\

account the economic status of each Contracting Party. For Contracting Parties with territory adjoining the Area, this mall
be the economic status of that territory.

2. _The Commission may request and accept financial contributions and other forms of assistance from orgamwtmn&
individuals and other sources for purposes connected with the fulfilment of its functions.

3. The finandial activities of the Organisation, including the proportion of contributions referred to in paragraph4, |
shall be conducted in accordance with Financial Regulations adopted by the Commission_and shall be subject to an annual
audit by independent auditors appointed by the Commission

under paragraph 1, and as soon as possible thereafter each Contracting Party shall pay to the Organisation its contribution.

5. Contributions shadl be payable in the currency of the country in which the headquarters of the Organisation is located,
except if otherwise authorised by the Commission.

6. The Executive Secretary shall for each financial year submit a draft of the annual budget to each Contracting Party
together with aschedule of contributions, not less than 60 days before the annua meeting of the Commission at which the
budget isto be considered. In preparing the draft budget the Secretariat shall take full account of the need for cost
effectiveness together with the guidance of the Commission as to the meetings of the subsidiary bodies that may be required
in the budget year.

7. A Contracting Party acceding to this Agreement during the course of a financia year shall contribute in respect of that
year apart of the contribution calculated in accordance with the provisions of this article that is proportional to the number of
complete monthsremaining in the year.

8. A Contracting Party that is in arrears with its payment of any monies owing to the Organisation by more than two |,
years, may not participate in the taking of any decisions of the Commission until it has paid al monies owing by it to the/
Commission and, may not notify non-acceptance of any measure adopted by the Commission,,

|
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5. In order to minimize cost to the
members of the Commission, the
Secretariat to be established under
this Commission shall be cost
effective. The setting up and the
functioning of the Secretariat shall,
where appropriate, take into
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regional ingtitutionsto perform
certain technica secretariat
functions and more specifically the
availability of services under
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Parties present and casting affirmative or negative votes provided that no vote shal betaken unless thereis aquorum \\
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of the Commission
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Article 13- IMPLEM ENTATION OF COMMISSION DECIS ONS

1. Each proposa adopted by the Commission pursuant to Article 6 shall become binding on the Contracting Parties in the
following manner:

11
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a) The Executive Secretary shall within five working days transmit each proposal to all Contracting Parties, specifying
the date of transmittal for the purposes of paragraph 2.

b) Subject to the provisions of paragraph 2, the proposal shall become binding upon all Contracting Parties sixty days
following the date of transmittal pursuant to subparagraph a) unless otherwise specified in the proposal.

2. If any Contracting Party presents to the Executive Secretary an objection to a proposal within sixty days of the date of
transmittal specified in the notification of the measure by the Executive Secretary, any other Contracting Party may
similarly object prior to the expiration of an additional twenty day period, or within fifteen days after the date of transmittal
specified in the notification to the Contracting parties of any objection presented within that additional twenty day period,
whichever shall be later. The proposal shall then become a binding measure on all Contracting Parties, except those which
have presented objections, at the end of the extended period or periods for objecting. If, however, at the end of such
extended period or periods, objections have been presented and maintained by a majority of Contracting Parties, the
proposal shall not become a binding measure, unless any or all of the Contracting Parties nevertheess agree as among
themselves to be bound by it on an agreed date.

3. Any Contracting Party which has objected to a proposal may at any time withdraw that objection and the proposal shall
then become a binding measure on such a Contracting Party.

4. At any time after the expiration of one year from the date on which a measure enters into force, any Contracting Party
may give to the Executive Secretary notice of its intention not to be bound by the measure, and, if that notice is not
withdrawn, the measure shall cease to be binding on that Contracting Party at the end of one year from the date of receipt of
the notice by the Executive Secretary. At any time after a measure has ceased to be binding on a Contracting Party under
this paragraph, the measure shall cease to be binding on any other Contracting Party upon the date a notice of its intention
not to be bound isreceived by the Executive Secretary.

5. Any Contracting Party which has presented an objection to a proposal under paragraph 2 or given notice of its intention
not to be bound by a measure under paragraph 4 shall at the same time provide an explanation for its reasons for taking this
action. This explanation shall specify whether the reasons for taking this is action is that the Contracting Party considers that
the proposal or measure is inconsistent of the provisions of this Convention, or that the proposal or messure unjustifiably
discriminates in any form or fact against it. The explanation shall also include a declaration of its intentions following the
objection or natice, induding a description of the aternative measures it intends to take or has taken for the conservation,
management and control of the relevant fishery resources in accordance with the objective of this Convention.

6. The Executive Secretary shall immediately notify each Contracting Party of:

a) therecept of each objection and withdrawal of objection under paragraphs 2 and 3;

b) thedate on which any proposal becomes a binding measure under the provisions of paragraph 1;

¢) therecept of each notice under paragraph 4; and

d) each explanation and description of alternative measures received under paragraph 5.

7. In the event that any Contracting Party invokes the procedure set out in paragraphs 2, 4 and 5, it may at the same time
request that an ad hoc panel be convened in accordance with Annex 11.

8. Should an ad hoc panel not be requested pursuant to paragraph 7, the commission shall decide, through a mail vote,
whether to convene an ad hoc panel in accordance with Annex I1.

9. Where, pursuant to paragraph 8, the Commission decides not to convene an ad hoc pand, any Contracting Party may
request a meeting of the Commission to review proposal or measure of the commission and the alternative measures.

10. Any ad hoc Panel established pursuant to paragraphs 7 or 8 shall review the alternative measures and the proposal or
measure of the Commission and make recommendations to the Commission on:

(a) whether the alternative measures proposed in paragraph 5 are in accordance with the objective on this Convention and
preserve therights of all contracting parties, and

12



(b) whether the explanation pursuant to paragraph 5 is well founded, and whether the proposal or measure of the
Commission should be modified or amended, and if so, how, or maintained or revoked.

11. Thirty days following the procedures set out in paragraph 10, the Commission shal meet to consider the
recommendations of the ad hoc panel.

12. Where the procedures set out in paragraphs 7 to 11 have been conduded, any Contracting Party may invoke the dispute
settlement procedures set out in Article 21.

2. The Commission shall publish its conservation and management measures when adopted and shall maintain a public
record of all conservation and management measuresin force in the Area.

3.

dissemination of pertinent non-confidential information and, as appropriate, facilitating consultations with, and the
participation of, non-governmental organisations, representatives of the fishing industry, particularly the fishing fleet, and
other interested bodies and individuals.

4. Representatives of non-Parties, relevant intergovernmenta organisations and non-governmental organisations, -
including environmental organisations with recognised experience in matters pertaining to the Commission and the fishing
industry of any Contracting Party operating in the Area, shall be afforded the opportunity to take part in the meetings of the
Commission and of its subsidiary bodies, as observers or otherwise as appropriate, in accordance with the rules of procedure
adopted by the Commission. Therules of procedure shall not be unduly restrictive in this respect. Such representatives shall
have timely access to relevant information, in accordance with the rules of procedure of the Commission,
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1 The Contracting Perties shall give full recognition to the special requirements of developing States Parties to this

Convention, in particular the least developed among them and small island developing States, and of territories and

possessions, in relation to the conservation and management of fishery resources in the Area and the sustainable
development of such resources.

2. In giving effect to the duty to cooperate in the establishment of conservation and management measures for fishery

including for meeting the nutritional requirements of their populations or part thereof;

(b) theneed to avoid adverse impacts on, and ensure access to fisheries by, subsistence, small-scale and artisanal fishers
and women fish workers, as wdl as indigenous people in developing States, particularly small island developing
States;

(c) the need to ensure that such measures do not result in transferring, directly or indirectly, a disproportionate burden
of conservation action onto developing States in the region.

3.
involved in the management of fishery resources to:

(a) enhance the ability of developing States, in particular the least-developed among them and smadll island developiﬁg/
States, to conserve and manage fishery resources and to develop their own fisheries for such resources;

(b) assist developing States, in particular the least developed among them and small island developing States, to enable
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(b) temporal closures of fisheries;

(c) theregulation of fishing methods and gear-types used, induding the prohibition of certain gear types, that may have
an impact on associated or dependent species and/or vulnerable or unique habitats or ecosystems;

(d) measures to mitigate the effects of lost or @andoned fishing gear on vulnerable marine ecosystems;
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(&) measures to reduce pollution from fishing vessels operating in the Area, and the effects of any such pollution;

(f) information exchange and co-ordination with relevant organisations, including organisations with responsibility for
land-based sources of pollution and pollution from vessels.

2. The Commission, in adopting the conservation and management measures referred to in paragraph 1 of this article,
shall take full account of advice from the Scientific Committee and other relevant sources of information, including in
particular, information from other regional organisations.
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(o) take all necessary messures in orde to ensure the effectiveness of the conservation and management measures
adopted by the Commission;

(d) contribute to efforts to eliminate IUU fishing;

(e). collect and exchange scientific, technical and datistical data pertaining to the fishery resources and the|r
ecosystems of the Convention Areg:

/

(i) complete and detailed information on commercial catches and fishing effort is collected;

(i) appropriate measures are taken to verify the accuracy of such data;

(iii) biological sampling on the commercial catchesis performed;

/
1

(iv) they contribute to the scientific knowledge of the fishery resources and their ecosystem; and

(v) information is made available in a timely manner to fulfil the requirements of the Scientific Committeé//
and the Commission,

(f) _ensure tha information on steps taken to implement the conservation, management and enforcement measures
adopted by the Commission is provided in atimely manner

2. Each Contracting Party shall report to the Commission on an annual basis indicating how it has implemented the
conservation and management measures and compliance and enforcement procedures adopted by the Commission and the
outcome of any proceedings under article 34, including in respect of its flag vessels, ports, markets, industries and nationals
operating on vessels engaged in fishing in the Area. In the case of coastal States that are Contracting Parties to this
Convention, the report shall include information regarding the conservation and management measures they have taken for

straddling stocks occurring in waters under their jurisdiction adjacent to the Area. Such reports shall be made publicly

available.

3 Without prejudice to the primacy of the flag State, each Contracting Party shall, subject to its national law, teke
measures, or cooperate, to ensure that its nationals and fishing vessels owned or operated by its nationals conducting fishing |
activities in the Convention Area comply with the provisions of this Convention and with the conservation, management and
enforcement measures adopted by the Commission. Without prejudice to the primacy of the responsibility of the flag State,
each Contracting Party shall take action, or cooperate, to ensurethat its nationals, fishing vessels owned or operated by its
nationals fishing in the Area and its industries comply with the provisions of this Agreement and with the conservation and

management measures adopted by the Commission,

investigate any infringements by its nationals, or foreign flagged fishing vessels owned or operated by its nationals, of the
provisions of this Convention or any conservation, management and enforcement measure adopted by the Commission, \
including on the basis of relevant information communicated by any other Contracting Party, and fully report on the actions ',

taken. 3
5  Each Contracting Party shall fulfil in good faith the obligations assumed under this Agreement and shall exercise the

rightsrecognized in this Agreement in amanner which would not constitute an abuse of right.

\
\
\

\
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1, Each Flag State Contracting Party,shall ensure that A

a. fishing vessels flying its flag operating in the Convention Area comply with the provisions of this Convention and the\
conservation, management and enforcement measures adopted by the Commission and that such vessels do not\

/
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\
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\
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3. Each Contracting Party shall:

a. authorize the use of vessels flying its flag for fishing activities in the Convention Areaonly where it is able to exercise

effectively its responsibilities in respect of such vessds under this Convention and in accordance with international
law;

b. maintain arecord of fishing vessds entitled to fly its flag and authorized to fish for the fishery resources, and ensure
that, for al such vessels, such information as may be specified by the Commission is entered in that record.

Contracting Parties shall exchange this information in accordance with such procedures as may be adopted by the
Commission.

/

4. Each Contracting Party shall, in accordance with measures adopted by the Commission, investigate immediately aqd
report fully on actions taken in response to an alleged infringement by a vessel flying its flag of measures adopted by the
Commission.

5

. In respect of an alleged infringement referred to in paragraph 4, each Contracting Party shall ensure that gppropriate
measures are taken without delay, including administrative or judicial proceedings, in accordance with its laws.

M easures taken or sanctions applied pursuant to paragraph 5 by flag States in conformity with national legislation shall be

adeguate in severity to effectively secure compliance, discourage further infringements and deprive offenders of the benefits f
accruing from their illegal activities

|

L 1

Article22; PORT STATE DUTIES

port State to take measures, in accordance with international law, to promote the effectiveness of subregional, remonah
and global conservation and management measures.
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Article23; MARKET- RELATED MEASURES
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1 The Commission shall establish appropriate non-discriminatory market-related measures to monitor landings, trade
and transport flows from the catch to the market, with aview to preventing, deterring and eliminating 1UU fishing, including
where necessary:

(b) mutual assistance between Contracting Parties to verify the execution of conservation and management measures

#>vessels flying its flag land
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response to any recommendations from the General Assembly of the United Nations or the FAO.

2. Copies of thereport shall be publicly available and shall be provided to the Secretary-General of the United Nations

and the Director-General of the FAO.
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1. Contracting Parties shall co-operate in order to prevent disputes.

2. If any dispute arises between two or more Contracting Parties concerning the interpretation or application of this
Convention, induding the statement, dedaration and measures referred to in paragraph 5 of Article 20 as well as any actions
taken by a Contracting Party further to its application of Article 20 (2) or (4), those Contracting Parties, hereinafter referred
to as Contracting Parties to the dispute, shall seek to resolve their dispute by negotiation, inquiry, mediation, conciliation, ad
hoc panel procedures, arbitration, judicial settlement or other peaceful means of their own choice.

3. Where a dispute concerns the interpretation or application of a proposal adopted by the Commission pursuant to Article 6
or matters related thereto, including the statement, declaration and measures referred to in paragraph 5 of Article 20 as well
as any actions taken by a Contracting Party to the dispute further to its application of Article 20 (2) or (4), the parties to the
dispute may submit the dispute to a non binding ad hoc pand constituted in accordance with the procedures laid down in
Annex |1 of this Convention.

Where a dispute has been submitted to ad hoc pand procedures, the panel shall at the earliest possible opportunity confer
with the Contracting Parties to the dispute and shall endeavour to resolve the dispute expeditiously. The panel shall present a
report to the Contracting Parties to the dispute and through the Executive Secretary to the other Contracting Parties. The
report shall asfar as possible indude any recommendations which the panel considers appropriate to resolve the dispute.

If the Contracting Parties to the dispute accept the recommendations of the ad hoc panel, they shall within 14 days of receipt
of the panel's recommendations, notify, through the Executive Secretary, all other Contracting Parties of the actions they
intend to take with a view to implementing the recommendations. Consideration of the recommendations of the ad hoc panel
may bereferred to the Commission, in accordance with the appropriate procedures of the Organization.

Where a dispute has not been resolved through agreement among the Contracting Parties to the dispute following the
recommendations of the ad hoc panel it may be referred, on request of any one of the Contracting Parties to the dispute, to a
binding dispute settlement procedure as provided in paragraph 5.

4. Where the Contracting Parties to adispute have agreed to submit the dispute to ad hoc panel procedures, they may agree at
the same time to apply provisiondly the relevant proposal adopted by the Commission until the recommendations of the
panel are presented, unless the parties have settled the dispute beforehand by other means.

5. If the Contracting Parties to the dispute do not agree to any other peaceful means to resolve a dispute, or no settlement has
been reached by recourse to these means, the dispute shall be referred, if one of the Contracting Parties to the dispute so
requests, to binding dispute settlement procedures set out in Part XV of the 1982 Convention or Part VIII of the 1995

Agreement.

If binding dispute settlement procedures are invoked in accordance with this paragraph, the Contracting Parties to the
dispute, unless they agree otherwise, shall apply provisiondly any recommendation made by the ad hoc panel pursuant to
paragraph 3, or, where applicable, Article 20 paragraph 10. Such provisional application of the panel’s recommendation
shall cease when the Contracting Parties to the dispute agree on arrangements of equivalent effect, when a court or tribunal
to which the dispute has been referred has prescribed provisional measures or made a final determination or, in any case, at
the date of expiration, if applicable, of the proposal of the Commission.

Subparagraph 3.3 shall apply mutatis mutandis to the provisional application of the ad hoc panel and to any final
determination made by a court or tribunal to which the dispute was referred.

6. A court, tribunal or panel to which any dispute had been submitted under this Article shall apply the relevant provisions
of:

a) this Convention;
b) the 1982 Convention;

¢) the 1995 Agreement,

aswell as generaly accepted standards for the conservation, management and enforcement as regards fishery resources and
other rules of international law not incompatible with the said instruments, with a view to meet the objective of the
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Convention as set out in Article 1.

7. Provided, however:

(1) where a Contracting Party to a dispute is a State Party to the 1982 Convention, nothing in this Convention shall I
be argued or construed as preventing it from submitting the dispute to binding procedures pursuant to Part XV of i
the 1982 Convention as against any other State Party to that Convention; and I

(2) where a Contracting Party to a dispute is a State Party to the 1995 Agreement, nothing in this Convention shall be argued /
or construed as preventing it from submitting the dispute to binding procedures pursuant to Article 30 of the 1995 Agreement !
as againgt any other State Party to that Agreement. |

I

A2 i
Article 31 -
\

\

4, \
AN

—AMENDMENTSTO THE CONVENTION

i
1. Any Contracting Party may propose amendments to this Convention to be considered and acted upon by the Commission\\‘ !
at an annual or aspecia meeting. Any such proposals shall be sent to the Executive Secretary at least ninety days prior to the% o
mesting & which it is proposed to be acted upon, and the Executive Secretary shall immediately transmit the proposal to all I\\ Y

Contracting Parties. i

2. The adoption of a proposed amendment to the Convention by the Commission shall require a three-fourth majority of the \\ iy

votes of all Contracting Parties. The text of any amendments so adopted shall be transmitted by the Depositary to all

Contracting Parties. [

3. An amendment shall take effect for all Contracting Parties one hundred and twenty days following the date of transmittal
specified in the natification by the Depositary of receipt of written notification of approval by three-fourths of al Contracting
Parties unless any other Contracting Party notifies the Depositary that it objects to the amendment within ninety days of the
date of transmittal specified in the notification by the Depositary of such receipt, in which case the amendment shall not take
effect for any Contracting Party. Any Contracting Party which has objected to an amendment may at any time withdraw that
objection. If all objections to an amendment are withdrawn, the amendment shall take effect for all Contracting Parties one
hundred and twenty days following the date of transmittal specified in the notification by the Depositary of receipt of the last
withdrawal.

4. Any Party which becomes a Contracting Party to the Convention after an amendment has been adopted in accordance with
paragraph 2 shall be deemed to have approved the said amendment.

5. The Depositary shall promptly notify all Contracting Parties of the receipt of notifications of approval of amendments, the
recept of natifications of objection or withdrawal of objections, and the entry into force of amendments.

6. Notwithstanding the provisions of paragraph 1-5, the Commission may, on the request of the Scientific Council, by a two-
thirds majority vote of all Contracting Parties, if deemed necessary for scientific or statistical purposes, modify the
boundaries of the scientific and statistical subareas, divisions and subdivisions set out in Annex |, provided that each coastal
Sate exercising fisheries jurisdiction in any part of the area affected concurs in such action.

7. Notwithstanding the provisions of paragraph 1-5, the Commission may, after having consulted the Scientific Council, by a
two-thirds majority vote of al Contracting Parties, if deemed necessary for management purposes, divide the Regulatory
Area into appropriate regulaory divisions and subdivisions. These may subsequently be modified in accordance with the
same procedure. The boundaries of any such divisions and subdivisions shall be defined in Annex 1.

8. Notwithstanding the provisions of paragraphs 1-5, the Commission may by two thirds majority vote modify the rules
concerning the panel procedures pursuant to Article XV set out in Annex I, which forms an integral part of this Convention..
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1. . Any Contracting Party may
propose an amendment to this
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Depositary the text of aproposed
amendment at |east 60 days in
advance of a Commission meeting.
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copy of thistext to dl other
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2., Such proposals for amendment
to this Agreement shall be adopted
by consensus.

1
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Article32; SIGNATURE, RATIFICATION, ACCEPTANCE AND APPROVAL
1.This Convention shall be open for signature at ...until ...., by the States, regional economic integration organisation
represented at the International Conference for the establishment of the South Pacific Regional Fisheries Management
Organisation held at ... from ... to .... It shall thereafter be open for accession.

2. This Convention shall be subject to ratification, acceptance or approval by the Signatories and the instruments of
ratification, acceptance or approva shall be deposited with ...., referred to in this Convention as "the Depositary”.

3. This Convention shall enter into force upon the first day of January following the deposit of instruments of ratification,
acceptance or approval by not less than six Signatories,

4. Any party which has not signed this Convention may accede thereto by a notification in writing to the Depositary.

Accessions received by the Depositary prior to the date of entry into force of this Convention shall become effective on the /|

date this Convention enters into force. Accessions received by the Depositary after the date of entry into force of thisi)|
Convention shall become effective on the date of receipt by the Depositary.

I ‘r

5. The Depositary shaII inform all Signatories and all Contracting Parties of all ratifications, acceptances or approvals

Nations pursuant to article 102 of the Charter of the United Nations.

2. The Depositary shall inform all signatories of and Contracting Parties to this Agreement of signatures and of
instruments of ratification, accession, acoeptanoe or gpproval deposited under article 36 and of the date of entry into force of

N
o

to the Depositary who shall immediately inform all the Contracting Parties of such withdrawal. Notice of withdrawal shall
become effective 90 days from the date of itsreceipt by the Depositary.,
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This Agreement shall be automatically terminated if and when, as the result of withdrawals, the number of Contracting <« \\
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No reservations or exceptions may be made to this Agreement,
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Annex | tothe Convention
Scientific and Statistical Subar eas, Divisions and Subdivisions
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Annex || to the Convention
Rules concer ning the panel procedure pursuant to Article 21

1. The Executive Secretary shall establish and maintain alist of experts who are willing and able to serve as panellists. Each
Contracting Party shall be entitled to nominae up to five experts whose competence in the legal, scientific or technical
aspects of fisheries covered by the Convention is esteblished. The nominating Contracting Party shall provide information
on relevant qualifications and experience of each of its nominees.

2. The Contracting Parties to the dispute shall notify the Executive Secretary of their intention to submit adispute to an ad
hoc panel. The natification shal be accompanied by a full description of the subject matter of the dispute as well as the
grounds invoked by each Party. The Executive Secretary shall promptly transmit a copy of the notification to all
Contracting Parties.

3. Where another Contracting Party wishes to become Party to a dispute, it may join the process of constituting a pand,
unless the original Parties to the dispute disagree. The Contracting Party wishing to become a party to the dispute should
notify this intention within 15 days after having received the notification referred to in paragraph 2.

4. No sooner than 30 days and no later than 45 days after the notification referred to in paragraph 2, the Contracting Perties
to the dispute shall notify the Executive Secretary of the constitution of the pand, including the names of the panellists
and the time schedule for its work. Unless the Parties agree otherwise, the following shall apply:

a) thepand shall consist of three members; -

b) the Contracting Parties to the dispute shall each select one panellist and agree on the third panellist;

¢) thethird panellist shall chair the pand;

d) thethird pandlist shall not be a nationa of either Contracting Party to the dispute and shall not be of the same
nationality as either of thefirst two pandlists; and

e) in case of a dispute between more than two Contracting Parties, Contracting Parties to the dispute which are of
the same interest shall select one panellist jointly. If the Parties to the dispute can not agree on the nomination of
the third pandlist, the President of the International Tribunal of the Law of the Sea shall make the appointment,
unless the Contracting Parties to the dispute agree tha the appointment be made by another person or a third
state.

The Executive Secretary shall promptly transmit a copy of the notification to all Contracting Parties.

5. Any Contracting Perty, which is not a Party to the dispute, may attend all hearings of the pand, make written and ora
submissions to the panel and receive the submissions of each Party to the dispute.

6. At therequest of a Contracting Party to the dispute, or on its own initiative, the pand may seek information and technical
advice from any person or body that it deems appropriate, provided that the Parties to the dispute so agree.

7. Unless the Contracting Parties to the dispute otherwise agree, the panel shall, within 90 days from the constitution of the
panel, make its report and recommendations referred to in paragraph 3 of Article 21 of the Convention. The report and
recommendations shall be confined to the subject matter of the dispute and state the reasons on which they are based. The
report and recommendations shall be communicated promptly, through the Executive Secretary, to all Contracting Parties.

8. The pand shall aim at reaching a consensus in its conclusions. If this is not possible the panel shall reach its conclusions
by amajority of its members, who may not abstain from voting.

9. The panel may adopt any rules of procedure, which it deems necessary to accelerate the proceedings.
10. Costs of the panel shall be borne by the Contracting Parties to the disputein equal parts.

11.In relation to the ad hoc panel established pursuant to Article 20 paragraphs 7 and 8, the parties shall be deemed to be the
Commission and the objecting Contracting Party and the provisions of this Annex shall apply, with the exceptions of
paragraphs3 and 4 (e).
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conservation and management of fishery resources shall be conducted in a transparent, accountable
and inclusive manner, and in accordance with international best practice;

fishing shall be commensurate with the sustainable and efficient use of fishery resources and the
general duty to protect and preserve the marine environment;

overfishing and excess fishing capacity shall be prevented or eliminated,;

full and accurate data on fishing shall be collected, reported and shared in a timely and appropriate
manner;

decisions shall be based on the best scientific information available;
the precautionary approach as described in paragraph 2 below;

conservation and management measures established for the Area shall take into account the
conservation and management measures adopted and applied in respect of the same fishery
resources by coastal States within areas under nationa jurisdiction and ensure that the measures
established for the Areado not undermine the eff ectiveness of the coastal State measures;

biodiversity in the marine environment shall be protected, taking into account the benefits of an
ecosystem approach to fisheries management and the importance of deep sea ecosystems;

effective compliance with conservation and management measures shall be ensured and sanctions for
any infringements shall be adequate in severity to discourage violations wherever they occur and in
particular shall deprive offenders of any benefits from their violations;
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2. The precautionary approach as described in the 1995 Agreement and the Code of Conduct shall
be applied widely to the conservation and management of fishery resourcesin order to protect those
resources and preserve the marine ecosystems in which they occur, and in particular the Contracting
Parties shall:

0] be more cautious when information is uncertain, unreliable or inadequate;

(i) not use the absence of adequate scientific information as areason for postponing or failing
to take conservation and management measures;

(iii)  takeaccount of best international practices regarding the application of the precautionary
approach, including Annex Il of the 1995 Agreement and the Code of Conduct.
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develop processes in accordance with international law to assess flag States’ performance with
respect to implementation of their obligations under this Agreement and adopt proposals if
appropriate to ensure flag State performance
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develop processes in accordance with international law to assess flag States’ performance with
respect to implementation of their obligations under this Agreement and adopt proposals if
appropriate to ensure flag State performance;
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develop and implement effective market-rel ated measures,
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of the conservation and management measures adopted
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supervise the organisational, administrative, financial and other internal affairs of the Organisation,
including the relations among constituent bodies;
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The Compliance Committee shall meet once a year unless otherwise decided by the Commission.

3. The functions of the Compliance Committee shall be to:

(a) provide advice to the Commission on the implementation of, and compliance with,
conservation and management measures adopted under this Agreement or under consideration by the
Commission;

(b) provide such other advice relating to compliance with, and enforcement of, this Agreement
as may berequired by the Commission;

(¢) coordinate compliance activities undertaken by or on behalf of the Commission.
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: EASTERN AND WESTERN SUB-REGIONAL MANAGEMENT COMMITTEES

SUBJECT TO FURTHER DISCUSSI ONS

1. The Eastern and Western Sub-regional Management Committees shall each meet at least once a
year unless otherwise decided by the Commission.

2. The functions of the Eastern and Western Sub-regional Management Committees shall beto
develop and make recommendations to the Commission on conservation and management measures,
including the establishment of atotal allowable catch or total allowable fishing effort, and on
participation in target fisheries, in respect of fishery resources in that part of the Areafor which the
Committee has responsibilities in accordance with paragraph 3 of this article. Such recommendations
shall be consistent with the objective in article 2 of this Agreement, with the conservation and
management principles in article 3 of this Agreement and with any measures of general application
adopted by the Commission. In developing its recommendations each Committee shall also take into
account the advice and recommendations of the Scientific Committee.

3. (8 The Eastern Sub-regional Management Committee shall be responsible for developing and
recommending to the Commission conservation and management measures for that part of the
Area that lies east of Meridian 120;

(b) The Western Sub-regional M anagement Committee shall be responsible for developing and
recommending to the Commission conservation and management measures for that part of the
Areathat lies west of Meridian 120.

4., The membership of the Eastern and Western Sub-regional Management Committees shall be the
members of the Commission situated adjacent to, or whose vessels are fishing in, that part of the Area
for which the Committees respectively have responsibilities. Any member of the Commission not
represented on either one of the Sub-regional M anagement Committees may send a representative to
participate in the deliberations of each Committee as an observer.

5. The Eastern and Western Sub-regional Management Committees shall make all efforts to adopt
their recommendations to the Commission by consensus. If all efforts to reach agreement on a
recommendation by consensus have been exhausted they shall adopt the recommendation by a two-
thirds majority which must include at least two members that are situated adjacent to that part of the
Area for which the relevant Committee has responsibilities and two other members whose vessels are
fishing in that part of the Area.

6. Any extraordinary costs incurred for the work of either of the Sub-regional Management
Committees shall be borne by the members of the relevant Committee.
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@ shall not participate in the taking of any decisions by the Commission; and

(b)
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may not notify non-acceptance of any measure adopted by the Commission until it has paid all monies
owing by it to the Organisation.
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Unless otherwise decided by the Commission, a Contracting Party that isin arrears with its payment of
any monies owing to the Organisation by more than two years shall not participate in the taking of any
decisions by the Commission.
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9. The financial affairs of the Organisation shall be audited annually by external auditorsto be
selected by the Commission.
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As ageneral rule, decisions by the Commission shall be by consensus. For the purposes of this article,
“consensus” means the absence of any formal objection made at the time the decision was taken.

2. Except where this Agreement expressly provides that a decision shall be made by consensus, if
all efforts to reach adecision by consensus have been exhausted, decisions by voting on questions of
procedure shall be taken by amajority of those present and voting. Decisions on questions of
substance shall be taken by athree-fourths majority of those present and voting. When the issue arises
asto whether aquestion is one of substance or not, that question shall be treated as one of substance
unless otherwise decided by the Commission by consensus or by the majority required for decisions on
guestions of substance.

3. When, in relation to cases covered in paragraph 2, it appears to the Chairperson that all effortsto
reach adecision by consensus have been exhausted, the Chairperson shall fix atime during the
Commission meeting for taking the decision by vote. At the request of any representative, the
Commission may, by amajority of those present and voting, defer the taking of a decision until such
time during the same meeting as the Commission may decide. At that time, the Commission shall take
avote on the deferred question. Thisrule may be applied only once to any question.

4., Where this Agreement expressly provides that a decision on a proposal shall be taken by
consensus and the Chairperson determines that there would be objection to such proposal, the
Commission may appoint a conciliator for the purpose of reconciling the differences in order to achieve
consensus on the matter.

5. (a) Decisions of the Commission on conservation and management measures of specific
application to fishery resourcesin that part of the Areathat lies to the east of Meridian 120,
including the establishment of atotal allowable catch or total allowable effort for that part of
the Area, shall be based on the recommendations of the Eastern Sub-regional M anagement
Committeg;

(b) Decisions of the Commission on conservation and management measures of specific
application to fishery resourcesin that part of the Areathat lies the west of Meridian 120,
including the establishment of atotal allowable catch or total allowable fishing effort for that
part of the Area, shall be based on the recommendations of the Western Sub-regional
M anagement Committee.



6. If the Commission does not accept the recommendation of the relevant Sub-regional

M anagement Committee on any matter it shall return the matter to that Sub-regional Management
Committee for further consideration. The Sub-regional Management Committee shall reconsider the
matter in the light of the views expressed by the Commission.

7. Subject to paragraphs 8 and 9, a decision of the Commission shall become binding 60 days after
the date of its adoption.

8. A Contracting Party which has voted against adecision or which was absent during the M eeting
at which the decision was made may, within 30 days of the adoption of the decision by the
Commission, seek areview of the decision by areview panel congtituted in accordance with the
procedures set out in Annex.....to this Agreement on the grounds that:

() thedecision isinconsistent with the provisions of this Agreement, the 1982 Convention or the
1995 Agreement; or,

(b) thedecision unjustifiably discriminatesin form or in fact against the Contracting Party
concerned.

9. Pending the findings and recommendations of the review panel and any action decided upon by
the Commission, no Contracting Party shall be required to give effect to the decision in question.

10. If thereview panel finds that the decision of the Commission need not be modified, amended or
revoked, the decision shall become binding on all Contracting Parties 30 days from the date of
communication by the Chairperson of the findings and recommendations of thereview panel.

11. If the review panel recommends to the Commission that the decision be modified, amended or
revoked, the Commission shall, at its next meeting, modify or amend or revoke the decision, provided
that, if so requested by a majority of Contracting Parties, a special Commission meeting shall be
convened within 60 days of the communication of the findings and recommendations of the review
pand.

12.  Nothingin thisarticleis to beread as preventing the Commission from agreeing on techniques
for taking and recording decisions outside the period of an actual Commission meeting.
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:CONSERVATION AND MANAGEMENT MEASURES

1. The Commission shall adopt conservation and management measures for
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fisheries, and consequent by-catch of non-target species, do not exceed those commensurate with
the sustainable use of fishery resources;

determine specific biological reference points above which the sustainability of a

Page 14: [25] Deleted fishb2 03/05/2007 18:43:00
fisheries, and for associated or dependent species.

2. The conservation and management measures shall include measures to:

ensure thelong-term sustainability of fishery resources and to promote the objective of their
responsible utilisation, taking in to account inter alia: the biological unity and other biological
characteristics of the
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fishery; uncertainties relating to the size and productivity of the
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fisheries; biological reference points, the condition of the
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fishery in relation to such biological reference points, levels and distributions of fishing mortality;
the impact of fishing on non-target and associated or dependent species; and existing and
predicted oceanic, environmenta and socio-economic conditions;

prevent or eliminate over-fishing and excess fishing capacity and to ensure that levels of fishing effort
for
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fishery is ensured, consistent with article 6 of the 1995 Agreement, and to ensure that when such
specific biological reference points are approached, further measures are taken to ensure they
are not be exceeded:;

ensure that in the event specific biological reference points are exceeded, Contracting Parties, without
delay, take action to restore the
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fishery to a level above those reference points within a reasonable period of time;

minimize pollution, waste, discards, catch by lost or abandoned gear, catch of non-target species
and impacts on associated or dependent species, in particular threatened species, through
measures including the development and use of selective, environmentally safe and cost-
effective fishing gear and techniques;

allow for the precautionary and gradual development of new
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fisheries as provided for in article 20 of this Agreement;

regulate, where necessary, the conduct of fishing for scientific purposes;

and shall include any other measures necessary to give effect to this Agreement.

3. In addition, the Commission shall adopt measures to be applied on an emergency basis where
fishing presents a serious threat to the sustainability of fishery resources or when a natural phenomenon
has a significant adverse impact on the status of fishery resources to ensure that fishing does not
exacerbate such threat or adverseimpact. Measures taken on an emergency basis shall be temporary
and shall be based on the best scientific evidence available.
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18: ESTABLISHMENT OF TOTAL ALLOWABLE CATCH ORTOTAL ALLOWABLE
FISHING EFFORT OF
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FISHERIES
1. In addition to the measures adopted under article 17, the Commission shall determine atotal

allowable catch or total allowable fishing effort, including any catch or effort for scientific research, for
all existing
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fisheries within one year of the entry into force of this Agreement. In determining thetotal allowable
catch or total allowable fishing effort for each
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fishery, the Commission shall take into account all of the following factors:

the objective in article 2 of this Agreement and the conservation and management principles in
article 3 of this Agreement;

the conservation and management measures adopted by the Commission under articles 17 and 21 of
this Agreement;

the advice and recommendations of the Scientific Committee;

the status and stage of development of the
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fishery;

fishing patterns of the
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fishery, catch of the same fishery resource within areas under national jurisdiction, and catch of
associated or dependent species,

the interdependence of fishery resources, including by-catch of associated or dependent species, and
of species governed by other regional fisheries management organisations;
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the fisheries management plans approved by the Commission
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regions and sub-regions of the Area identified on the basis of the geographical and biological
characteristics of the
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fishery, including the areas and periods in which fishing may occur;

the interests of developing States in whose areas of national jurisdiction fishery resources of the
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fisheries also occur;

the fishing gear and technology which may be used in respect of different
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fisheries;

relevant ecological and biological factors limiting the nature of fishery resources that may be
harvested;

relevant environmental factors which may have an effect upon fishery resources of the
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fishery and associated or dependent species;

relevant conservation and management measures adopted by other intergovernmental organisations.

2. The Commission shall regularly review the total allowable catch or total allowable fishing
effort for
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including the allocation of the total allowable catch or total allowable fishing effort,
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compliance with the conservation and management measures under this Agreement, and with those
of other regional fisheries management organisations;

demonstrated capacity and willingness to exercise effective flag State control over flag
vessels;
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Each Contracting Party shall at the request of any other Contracting Party, and when provided with the
relevant information, promptly investigate any alleged violation by its nationals, or fishing vessds
owned or operated by its nationals, of the provisions of this Agreement or any conservation and
management measure adopted by the Commission. A reply, including details of any action taken or
proposed to be taken in relation to the alleged violation, shall be provided to all Contracting Parties as
soon as practicable and in any case within two months of such request. Reports on the progress of the
investigation shall be provided to the Commission at appropriate regular intervals, aswell as afinal
report on the outcome when the investigation is completed.
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Each flag State Contracting Party shall take such measures as may be necessary to ensure that:

it develops and implements a satellite vessel monitoring system for fishing vessels flying its flag and
fishing in the Area in accordance with requirements adopted by the Commission;

it investigates immediately and reports fully on actions taken in response to alleged violations by
vessels flying its flag of conservation and management measures adopted by the Commission;

penalties applicable for violations by vessels flying its flag are of an appropriate severity, taking into
account the value of the catch and the imperative of preventing violations of this Agreement;

vessels flying its flag land fishery resources caught in the Area only at ports which comply with best
international standards in respect of port State measures, and in accordance with guidance to be
developed by the Commission.

2. No flag State Contracting Party shall allow any fishing vessel entitled to fly its flag to be used
for fishing in the Area unless it has been authorised to do so by the appropriate authority or authorities
of that flag State Contracting Party. A vessel may not be authorised to fish in the Areaiif it has been
placed on the Commission IUU vessd list established under article 27.



3.

Each flag State Contracting Party shall:

authorise the use of vessels flying its flag for fishing in waters beyond national jurisdiction only
where it is able to exercise effectively its responsibilities in respect of such vessels under this
Agreement and in accordance with international law;

maintain a register of fishing vessels entitled to fly its flag and authorized to fish for fishery
resources, and ensure that, for all such vessels, such information as may be specified by the
Commission is entered in that register. Contracting Parties shall exchange this information in
accordance with such procedures as may be agreed by the Commission;

ensure that vessels that have been placed on the Commission IUU vessel list cannot be entered in the
register of vessels entitled to fly its flag and authorised to engage in fishing in the Ares;

in conformity with conservation and management measures adopted by the Commission, make
available to each annual Commission meeting areport on itsfishing in the Aresg;

collect and share, in atimely manner, complete and accurate data describing fishing by vessds flying
its flag operating in the Area, in particular on vessel position, retained catch, discarded catch and
fishing effort, where appropriate maintaining confidentiality of data;

adopt procedures to permit access by observers from other Contracting Parties to carry out functions
as agreed by the Commission;

at the request of any other Contracting Party, and when provided with the relevant information,
promptly investigate any alleged violation by fishing vessels flying its flag of the provisions of
this Agreement or any conservation and management measure adopted by the Commission. A
reply, including details of any action taken or proposed to be taken in relation to such alleged
violation, shall be provided to all Contracting Parties as soon as practicable and in any case
within two months of such request. Reports on the progress of the investigation shall be
provided to the Commission at appropriate regular intervals, as well as a final report on the
outcome when the investigation is completed;

ensure that, where it has been established, in accordance with its laws, that a fishing vessel flying its
flag has been involved in the commission of a serious violation of the provisions of this
Agreement or of any conservation and management measures adopted by the Commission, the
vessel concerned ceases fishing activities and does not engage in such activities in the Area until
such time as it has complied with all outstanding sanctions imposed by the flag State
Contracting Party in respect of the violation;

make information available on the beneficial ownership of vessds flying its flag where the
information would facilitate the investigation of an alleged violation of a conservation and
management measure adopted by the Commission.
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M easures taken by a port State Contracting Party in accordance with this Agreement shall take full
account of theright and theduty of a port State to take measures, in accordance with international law,
to promote the effectiveness of sub-regional, regional and global conservation and management
measures. When taking such measures, a port State Contracting Party shall not discriminate in form or
in fact against the fishing vessels of any State.

2.

Each port State Contracting Party shall:

in accordance with the conservation and management measures adopted by the Commission, inter
alia, inspect documents, fishing gear and catch on board fishing vessels, when such vessels
arevoluntarily in itsports or at its offshore terminals;

not permit landings, transhipment, or supply services in reation to fishing vessels that have
engaged in fishing in the Area unless they are satisfied that fish on board the vessel have been
caught in amanner consistent with the conservation and management measures adopted by the
Commission;

provide assistance to flag State Contracting Parties, as reasonably practical and in accordance with
its national law and internationa law, when afishing vessel is voluntarily in its ports or at its



offshore terminals and the flag State of the vessel requests it to provide assistance in ensuring
compliance with the provisions of this Agreement and with the conservation and management
measures adopted by the Commission; and

implement best international standards in respect of port State measures in accordance with
guidanceto be developed by the Commission.

3. In the event that a port State Contracting Party considers that a vessel of another Contracting
Party making use of its ports or offshore terminals has violated a provision of this Agreement or a
conservation and management measure adopted by the Commission, it shall draw this to the attention
of the flag State Contracting Party concerned and of the Commission. The port State Contracting Party
shall provide the flag State Contracting Party and the Commission with full documentation on the
matter, including any record of inspection. In addition, the flag State Contracting Party shall transmit
to the Commission details of actions it has taken on the matter.

4., Nothing in this article affects the exercise by Contracting Parties of their sovereignty over ports
in their territory in accordance with international law.
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MONITORING, COMPLIANCE AND ENFORCEM ENT

1. The Commission shall establish appropriate cooperative procedures for eff ective monitoring,
control and surveillance of fishing in the Area and to ensure compliance with its conservation and
management measures.

2. The Commission shall adopt procedures for, inter alia:

() the authorisation of vessels to fish, the marking of vessels and fishing gear, the recording of
fishing activities, and the reporting of vessel movements and activities by a satellite vessel
monitoring system;

(b) an inspection programme, both at sea and in port, including procedures for boarding and
inspection of vessels, and procedures for notification of inspection vessels and aircraft that may
participate in the programme;

(c) an observer programme based on common standards for the conduct of observation,
including, inter alia, arrangements for the placing of observers by a Contracting Party on vessels
flying the flag of another Contracting Party with the consent of that Party; an appropriate level

of coverage for different sizes and types of fishing vessels and fishery research vessels; and
requirements for reporting by observers of scientific information and information regarding
apparent violations of conservation and management measures, taking into account the need to
ensure the safety of observers;

(d) the control and supervision of transhipment;

(e) the follow-up of infringements detected, including standards of investigation, reporting
procedures, notification of proceedings and sanctions, and other enforcement actions; and

(f) the establishment and operation of a Commission IUU vessel list, including criteriafor listing
and de-listing of fishing vessels.

3. The Commission, or a Contracting Party, may draw the attention of all Contracting Partiesto
any activity which, in the opinion of the Commission or the Contracting Party, undermines the
implementation by another Contracting Party of its obligations under this Agreement or the compliance
of that other Contracting Party with its obligations under this Agreement.

4., The Commission may adopt procedures to be applied to a Contracting Party that is found to be
non-compliant with the terms of this Agreement. Such procedures should include a range of responses,
including cooperative capacity-building initiatives and trade-related actions that are consistent with
international law.

5. The Commission may adopt procedures to ensure that any vessel that has been placed on the
Commission IUU vessel list is prohibited from enjoying any benefits in the fisheries.



6. If, within two years of the entry into force of this Agreement, the Commission has not adopted
procedures as outlined in paragraph 2(b) above, or an alternative mechanism which effectively
discharges the obligations of the members of the Commission under the 1995 Agreement and this
Agreement to ensure compliance with the conservation and management measures adopted by the
Commission, it shall, at therequest of any Contracting Party, apply the procedures for boarding and
inspection as stipulated in articles 21 and 22 of the 1995 Agreement, in order to strengthen the effective
discharge by Contracting Parties of their obligations under this Agreement and where applicable, under
the 1995 Agreement.

Page 18: [62] Deleted Business 02/05/2007 12:15:00
including the establishment of fisheries management plans and actions taken by Contracting Parties to
implement the plans
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1. The Commission shall organise regular reviews of the effectiveness of the conservation and
management measures adopted by the Commission in meeting the objective of this Agreement. Such
reviews may include examination of the eff ectiveness of the provisions of the Agreement itself and
shall be undertaken at |east every three years.

2. The Commission shall determine the terms of reference and methodology of such reviews which
shall be carried out in accordance with international best practice and shall include participation by a
person or persons of recognised competence who is independent of the Commission.

3. The Commission shall take account of the recommendations arising from any such review,
including through the appropriate amendment of its conservation and management measures and the
mechanisms for their implementation. Any proposals for anendment to the provisions of this
Agreement arising from any such review shall be dealt with in accordance with article 35.

4., The results of any such review shall be made publicly available following its submission to the
Commission.
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In particular it shall seek to develop with such other organisations, a comprehensive cooperative
information system relating to the ownership, control and movement of vessels engaged in activities
within the competence of the Commission or such other organisations with the aim of reducing and
eventually eliminating 1UU fishing.
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Nothing in this Agreement shall preudice the rights and obligations of States under the 1982
Convention or the 1995 Agreement.

Page 20: [68] Deleted fishb2 04/05/2007 15:50:00

Page 20: [69] Formatted Business 02/05/2007 15:37:00
Font: Times New Roman

Page 20: [70] Formatted Business 02/05/2007 15:37:00
Font: Times New Roman

Page 20: [71] Formatted 02/05/2007 16:08:00

Font: Times New Roman

Page 22: [72] Deleted Business 02/05/2007 12:23:00



AMENDMENTS

1. Any Contracting Party may propose an amendment to this Agreement by providing to the
Depositary the text of aproposed amendment at |east 60 days in advance of a Commission meeting.
The Depositary shall circulate a copy of thistext to all other Contracting Parties promptly.

2. Such proposals for amendment to this Agreement shall be adopted by consensus.

3. Amendments to this Agreement shall enter into force 90 days after all Contracting Parties which
held this status at the time the amendments were adopted have deposited their instruments of
ratification, acceptance, or approval of such amendments with the Depositary.

4. Any Contracting Party that acquires that status after the adoption of an amendment in
accordance with paragraph 2 shall be deemed to be bound by the Agreement as amended
once that amendment has entered into force in accordance with paragraph 3



